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First, the Bingham appeal, unlike our case, involved a retroactive obligation to register.
Bingham’s sex offense had occurred prior to the adoption of the legislation creating SORA. It was
his conviction of a completely unrelated felony that triggered his obligation to register, and it is
his appeal from that unrelated conviction in which his challenge was raised. Because of this fact,
the supreme court noted that “[t]he requirement that defendant register as a sex offender is not
encompassed within the judgment or any order of the trial court.” Id. § 17. That is clearly not the
procedural posture here. Kochevar was charged with and convicted of the sexual offense that was
the sole basis for his obligation to register, and his appeal was taken in that case. While his initial
notice of appeal challenged only the sufficiency of the evidence upon which he was convicted, he
was granted leave, after issuance of the now-vacated decision in People v. Tetter, 2018 IL App
(3d) 150243, to add the constitutional issue, which was the subject of full supplemental briefing
prior to the issuance of our original opinion.

Second, in Bingham the trial court’s judgment was devoid of any reference to a requirement
to register as a sex offender, nor would such a requirement even be contemplated following a
conviction of felony theft. By contrast, the trial court in the instant case, as required by state statute,
expressly included within its orders the requirement that Kochevar register as a sex offender.
Specifically, we note the original and amended “Order Granting Probation (Sex Offenses).” These
are preprinted form orders declaring and certifying, pursuant to “Chapter 730, Act 150, Illinois
Compiled Statutes,” that the named defendant is a “sex offender” and his victim was 15 years old.
Paragraph 19 of that order provides:

“The defendant shall comply with the terms and conditions of the
Sex Offender Registration Act as required by Chapter 730, Act 150,

Illinois Compiled Statutes. Failing to register or violating the Sex
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Offender Registration Act in any manner may result in a violation

of this term of probation. [A handwritten addition to this paragraph

says ‘defendant shall register under the names Johnson and

Kochevar.’] (Emphasis in original).”
These orders require a consequence related to and dependent on the judgment of conviction entered
by the trial court. I note that this same general basis was used by the First District to find its
decision in People v. Rodriguez, 2018 IL App (1st) 151938-B, was not prohibited by Bingham.

The third factor considered in Bingham concerns Illinois Supreme Court Rule 615(b)’s
authorization that a reviewing court may “reduce the punishment imposed by the trial court.”
(Emphasis added.) Ill. S. Ct. R. 615(b)(4) (eff. Jan. 1, 1967). Under existing precedent the
requirement to register does not impose “punishment” but rather is a mere collateral consequence.
In almost all sex offender cases, this factor would be dispositive in favor of dismissal of
Kochevar’s constitutional claim. However, I believe there is an exception applicable in this case,
which I discuss below.

Finally, in Bingham, the supreme court expressed its concern about the lack of opportunity
for development of “detailed factual findings” if there is not a civil case or other evidentiary
proceeding in the trial court. In the instant case, Kochevar argues that the facts of the crime of
which he was convicted were so benign, as sex offenses go, that the nature and duration of the
restrictions quite simply outstrip the relative severity of the offense. As to Kochevar’s claim, the
criminal trial itself constitutes a fact-finding proceeding—one that is documented by factual
statements agreed upon by the parties. Although several documents on which the court would
customarily rely are not part of the record, there is nonetheless enough to yield facts sufficient to

assess Kochevar’s claims.
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In this comparison of the two cases, the factual differences related to the first and fourth
factors are significant and, standing alone, should permit review. The problem for Kochevar lies
with the second (arguably) and third factors and their common denominator—the “collateral
consequences” classification. It is that designation that prevents the trial court’s written directive
that Kochevar register as a sex offender from being an obligation “imposed by” the court and
precludes the obligation from being “punishment” imposed by the court. The significance of this
fact in this case is that the entire thrust of Kochevar’s constitutional challenge is his argument for
a change in the law—a change that recognizes that, in the evolution of the SORA statutory scheme,
the modifications have transformed something that started out as a benign civil protection system
into a draconian, oppressive, and life-altering process—and a finding that registration is now
punishment rather than a collateral consequence. Put differently, the legal change he seeks is from
the very classification that Bingham has found precludes his appeal in this case. Given that and the
other major distinctions identified between the two cases, I believe this appeal is a proper vehicle
for presenting his claim and that a result different from that in Bingham is warranted. Accordingly,
I would reach the merits of Kochevar’s as-applied constitutional challenge.

Finally, I briefly address the majority’s reliance on the supreme court’s directive that
“challenges to SORA may be pursued only in two circumstances: (1) on direct appeal in a case
finding a defendant guilty of violating a SORA requirement; or (2) by pursuing a constitutional
claim in a civil suit.” Supra § 33 (citing Bingham, 2018 IL 122008, § 21). I believe this case is
unique in that the defendant is specifically challenging the continued appropriateness and viability
of the supreme court’s prior holdings that the SORA statutes are not punishment but are instead
collateral consequences. That specific challenge seems to beg consideration in the case in which,

unlike Bingham, the punishment/consequence was actually imposed. Moreover, given the
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particular posture of this case, compelling Kochevar to either violate the statute and risk extending
his requirements for an additional 10 years or incur the expense and delay of filing a new civil
action seems to violate at least the spirit of enhancing access to justice. So, again, I would reach
the merits in this appeal.

Kochevar’s constitutional challenge alleges the “Illinois statutory scheme of penalties that
apply to a convicted sex offender, including community notification, and, inter alia, restrictions
on movement and employment are unconstitutional as applied to him.” He cites the following
offending statutes: SORA (730 ILCS 150/1 et seq. (West 2016)), the Sex Offender Community
Notification Law (Notification Law) (730 ILCS 152/101 et seq.‘ (West 2016)), section 11-9.3 of
the Criminal Code of 2012 (720 ILCS 5/11-9.3 (West 2016)), section 5-5-3(0) of the Unified Code
of Corrections (730 ILCS 5/5-5-3(0) (West 2016)), and section 21-101 of the Code of Civil

Procedure (735 ILCS 5/21-101 (West 2016)).

Kochevar’s as-applied challenge rests on two arguments: first, that the restrictions
constitute punishment and their application to him renders that punishment grossly
disproportionate to the severity of the crime in violation of the eighth amendment to the United
States Constitution (U.S. Const., amend. VIII) and, second, that the restrictions constitute a
“penalty” and their application to him violates the clause of the Illinois Constitution requiring “[a]ll
penalties shall be determined both according to the seriousness of the offense and with the
objective of restoring the offender to useful citizenship.” Ill. Const. 1970, art. I, § 11.

Of course, the major obstacle to Kochevar’s requested relief is the firm position of our
supreme court that the statutes in question do not constitute punishment. The State has cited and
discussed the supreme court’s decisions and the conforming decisions of all of the appellate

districts in great detail, but its recitation was unnecessary—we are well aware of the line of cases
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including People v. Adams, 144 111. 2d 381, 387-89 (1991), in which the court held that the
restrictions of SORA are not punishment but rather are merely collateral consequences of a
conviction for covered sexual offenses, and People v. Malchow, 193 111. 2d 413 (2000), in which
the court reaffirmed the sex offender laws are not punishment, and others listed and unlisted in the
State’s recital. See also 720 ILCS 5/11-9.4-1(b) (West 2016). The thrust of Kochevar’s appeal is
his argument for reconsideration, in light of numerous changes in the statutory SORA scheme
since its fairly benign inception, of the classification of its registration obligation as a collateral
consequence. The raison d’etre of this appeal is his argument for that change in that law.

The supreme court could not have made its position clearer. The SORA statutes do not
constitute punishment or penalty. And yet offenders who live under SORA restrictions continue
to be confronted with what certainly feels and operates as to them like punishment. I acknowledge
the heavy weight of supreme court precedent and still urge reconsideration and a different result
in light of more recent statutory changes. I am mindful of the deference due the legislature’s
enactment of laws, and I recognize that the sex offender statutory scheme has been developed to
address legitimate and important state concerns.

It is, however, also true that the checks and balances built into our state and federal
constitutions require the courts to evaluate and reevaluate challenged legislation to ascertain when
or if it runs afoul of federal and state constitutional rights and protections. See Kennedy v.
Mendoza-Martinez, 372 U.S. 144, 165 (1963) (*“ ‘[i]f society is disturbed by civil commotion ***
these safeguards need, and should receive, the watchful care of those entrusted with the
guardianship of the Constitution and laws’ ” (quoting Ex parte Milligan, 71 U.S. (4 Wall.) 2, 124
(1866))). That duty is triggered in a situation such as this, in which a claim has been raised that

statutes deemed civil and regulatory appear to have evolved and become “ ‘so punitive either in
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purpose or effect as to negate [the State’s] intention’ to deem it ‘civil.” ” Kansas v. Hendricks, 521
U.S. 346, 361 (1997) (quoting United States v. Ward, 448 U.S. 242, 248-49 (1980)). More
specifically in this case, Kochevar claims that changes to the original legislative system have
converted a once-benign registration requirement with strictly limited dissemination to one of
sweeping reach and harsh punitive consequences. To assist in evaluating such claims, the
Mendoza-Martinez court set out the following multiple-factor test for determining whether civil
regulation is or has evolved into punishment: (1) whether the sanction involves affirmative
disability or restraint, (2) whether it has been historically regarded as punishment, (3) whether its
operation will promote the traditional aims of punishment, (4) whether the sanction is rationally
related to an alternative, nonpunitive purpose, and (5) whether it appears excessive in relation to
the alternative, nonpunitive purpose. Mendoza-Martinez, 372 U.S. at 168-69; Smith v. Doe, 538
U.S. 84, 97 (2003). When those factors are applied to the sex offender statutory scheme at issue
here, there are strong indications that the scheme has become penal. Having and intending to
convey no disrespect to either the supreme court or to the legislature, the supporting arguments for
a change in the law are set out below.

A. Defendant

The analysis begins by considering who Kochevar was at the time he committed and was
convicted for his offense. This information is derived from the custodial statement quoted earlier
in the majority decision. He was a senior at Prophetstown High School whose positive academic
and athletic performances earned him admission to Monmouth College and an athletic scholarship
to play basketball and run track. He said of his academics, “I always go to school, I get good
grades.” He planned to study business and music in college, and his “big plan” for his life was to

“open up a place for kids, singers, or bands to come record music.”
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He described himself as “a 3 sport athlete who excels in all of them.” Included in his
narrative was the description of an act of kindness, repeated on one later occasion, toward a
physically handicapped teammate, which resulted in a friendship. He did not, however, gloss over
his shortcomings, candidly admitting joining with some friends to throw eggs at the house and car
of C.R.’s sister because they “didn’t like her.” In a self-centered, teenage way, he regretted that
action when his own car was egged at a later time—in part because he thought it contributed to
C.R.’s parents’ dislike of him and because experiencing it “made [him] feel worse about it.”

Kochevar’s relationship with C.R., as he described it, began as a friendship. He was 16,
almost 17, and she was 14 when its character began to develop romantic overtones. Their first
sexual encounter occurred when he had turned 18 and she was 15. He described his feelings for
her (“there is a big spot in my heart for that girl and I think there always will be”’) and expressed a
hope that perhaps when she was 18 and could make her own decisions they would be able to get
together. He said his relationship with C.R. was “wrong,” and he understood why her parents were
upset. However, he denied any knowledge that his actions were criminal, and there is no indication
in the record that he possessed any criminal intent.

In response to a direct written question: “Did you violate any law with your relationship
with C.R. and, if so what law?” his response was “I don’t think I did mainly because she was all
for it and we didn’t drink or do drugs or anything like that. But the age thing plays a part.” [ would
note that the additional questions appended to his narrative statement would cause any person of
average intelligence to suspect that age might have been a factor in whatever had brought him to
the police station.

The record in this case does not reveal a “sex offender who targets children” or a “sexual

predator.” It should be noted, however, that he has acknowledged and rationalized continuing
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attempts to see C.R. after he was charged and in violation of no contact orders. What the record
does show is a typical teenager—brash, occasionally rash, with soft spots and spurts of poor, but
largely harmless, judgment—generally living life much like other teens. He was graduating from
high school, going off to college on scholarship, full of potential and plans when he was removed
from this relative homogeneity, charged, convicted, and sentenced for criminal sexual abuse. As a
mandatory part of his sentence of probation, he was and is required to register as a sex offender.

B. Effect of Statute

Because he was 18 years old at the time of his offense, certain benefits, which would have
been applicable to him had he acted six to seven months earlier, are unavailable. He is arguably
(and the State in fact makes this argument) not entitled to the sentencing considerations afforded
younger offenders by the United States Supreme Court in Miller v. Alabama, 567 U.S. 460 (2012).
Nor can he benefit from a juvenile’s entitlement to more limited dissemination of his status as a
convicted sex offender. 730 ILCS 152/121 (West 2016). Instead a few keystrokes on any Internet
browser will bring up Kochevar’s name, his picture, the name and citation of his offense, and the
fact of his conviction on the Illinois sex offender website. /d. § 120(c), (d). Upon inputting his
name on the national website, a searcher will be referred to the State’s more informative site. His
status as a sex offender is thus broadcast to the world, and he faces a lifetime of employment
rejection, public disdain, impairment of his enjoyment of parental involvement and his discharge
of parental responsibilities, curtailment of his liberty to live where he chooses and to move freely

about his community, suspicion, and permanent stigma. His life as he knew it was over.

Kochevar notes that the public data on the website and additional information of a much
more personal nature are required to be maintained by the Illinois State Police in the Statewide

Sex Offender Database (id. § 115) and that the local sheriff is required to disclose that information
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to numerous community groups whose duties and services relate to children. These include school
boards, libraries, childcare facilities, public housing agencies, the Department of Children and
Family Services, and volunteer organizations. /d. § 120(a). The information may also be given to
members of the public who request it. Id. § 120(c).

It is not clear to me that he would be allowed to take advantage of his scholarship to
Monmouth College because his probation order specifies that “under no circumstances” is he
permitted to reside outside of Whiteside County before completing two years of sex offender
treatment. Monmouth College is in Knox County. But wherever he attends college, he is required
to register with both local law enforcement and the school’s public safety or security director;
those people must be notified each and every time he competes in an out-of-town track meet or
basketball tournament over a long weekend, goes on an extended trip with friends, or is otherwise
absent from his residential community for three or more days. 730 ILCS 150/3 (West 2016); see
also People v. Pearse, 2017 IL 121072. Any slip-up with these notification obligations
automatically extends his registration requirement by another 10 years. 730 ILCS 150/7 (West
2016).

Any contact with children (or even his mere presence in their general vicinity) is rigidly
circumscribed. Beyond the negative impacts if he ultimately has children of his own or has friends
or family members with children, this particular restriction would effectively foreclose, or at the
least postpone, his “big plan” to provide and run a recording studio for “kids, singers or bands.”

This does not purport to be an exhaustive or comprehensive list of either the registration or
notification obligations applicable to Kochevar but is merely a sampling of the restrictions imposed
on him because of his conviction. And, as noted above, although his registration term is 10 years,

any failure of strict compliance with the numerous technical registration and notification
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requirements results in an automatic extension for another 10 years. /d. Misunderstanding any of
the myriad rules, inadvertence, even hospitalization when a deadline arrives, or a new notification
requirement being allegedly incurred (see Pearse, 2017 IL 121072) can extend a 10-year
registration, one term at a time, to a lifetime obligation.
C. Application of the Mendoza-Martinez Factors to Kochevar’s Facts

A careful, thorough, and thoughtful retrospective of sex offender registration and
notification cases in the Illinois and federal courts results in what I believe to be a compelling
argument that modifications in the implementation and reach of the registration itself and the
increasingly burdensome and debilitating restrictions of the legislative program have gradually,
but inexorably, transformed rationally based, protective consequences into a statutory scheme that
is indeed punitive. Using the five-factor test set out in Mendoza-Martinez, 372 U.S. at 168-69
(supra ¥ 54), the evolution of sex offender registry cases and the legislatively enacted registration,
notification, and restriction regulations can be assessed to determine whether legislation intended
to create a civil regulatory scheme has become “so punitive either in purpose or effect as to negate
[the State’s] intention to deem it civil.” (Internal quotation marks omitted.) Hendricks, 521 U.S. at
361 (quoting Ward, 448 U.S. at 248-49). In the original opinion in this case, we adopted the
analysis in Tefter, now vacated pursuant to supervisory order. In this dissent, I have essentially
coopted portions of the analysis of the Tetfer majority with the permission of its author, Justice
Schmidt.

With regard to the first Mendoza-Martinez factor, in 2000 our supreme court found in
Malchow, 193 1l1. 2d at 421, that the 1998 version of the Notification Law placed no affirmative
disability or restraint on sex offenders. Similarly, the United States Supreme Court in Smith, 538

U.S. at 101, validated Alaska’s sex offender registry law because it left sex offenders “free to move
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where they wish and to live and work as other citizens, with no supervision.” Those reasons were
clearly correct at the time. However, in the years since those decisions were issued, the Illinois
legislature has significantly increased the number, severity, and technicality of requirements and
restrictions on sex offenders.

Perhaps most importantly, the legislature imposed specific restrictions on where sex
offenders may be present or live. See 720 ILCS 5/11-9.3 to 11-9.4-1 (West 2012). Sex offenders
cannot have jobs in which they work, at any time for any reason, within 500 feet of a school or
public park or within 100 feet of a school bus stop. /d. SORA also effectively bars offenders from
working any job requiring extensive travel; sex offenders must notify, in person, both Illinois law
enforcement and the destination’s law enforcement when they are away from home for three or
more days. 730 ILCS 150/3(a) (West 2012). The amendments since Malchow “directly restrict
where [a sex offender] can live, work, and even move about his community.” People v. Avila-
Briones, 2015 IL App (1st) 132221, 9 51. Thus, Illinois now has very different and more restrictive
statutes than those addressed in Malchow or Smith. In the time since the legislature began enacting
statutes that affirmatively constrain a convicted sex offender’s presence, residence, and liberty to
move about society, the court has not actually and specifically addressed whether the sex offender
statutes’ punitive effects negate the legislature’s expressed intent to deem the laws civil. See

Hendricks, 521 U.S. at 361. For the reasons stated below, I would urge a finding that they do.
1. Affirmative Disability or Restraint

Neither Malchow nor Smith found that Illinois’s 1998 Notification Law and Alaska’s
SORA, respectively, affirmatively disabled or restrained registered sex offenders. The more recent
amendments to the sex offender statutes are now strikingly akin to probation or supervised release,

both of which are considered punishment. Griffin v. Wisconsin, 483 U.S. 868, 874 (1987)
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(“Probation is simply one point (or, more accurately, one set of points) on a continuum of possible
punishments ranging from solitary confinement in a maximum-security facility to a few hours of
mandatory community service.”). Indeed, for Kochevar, registration and compliance were
mandatory conditions of his probation.

Non-sex-offender parolees are subject to parole conditions. Parolees must, among other
conditions, not break the law in any jurisdiction; not possess a firearm or dangerous weapon; report
to an agent of the Illinois Department of Corrections (DOC); permit a DOC agent to visit the
parolee at home or place of employment; attend or reside in a facility established for the instruction
or residence of persons on parole or mandatory supervised release (MSR); obtain the DOC’s
permission before leaving the state; obtain permission before changing residence or employment;
consent to searches of the parolee’s person, property, or residence; refrain from using narcotics
and submit to urinalysis testing; not frequent places where controlled substances are illegally sold
or used; not knowingly associate with others on MSR or parole; provide true and accurate
information regarding the parolee’s community integration and adjustment; and follow the parole
agent’s instructions. See 730 ILCS 5/3-3-7(a) (West 2016). Parolees may additionally be required
to work, pursue education or vocational training, undergo treatment for medical issues or
addiction, and/or support the parolee’s dependents. 730 ILCS 5/3-3-7(b) (West 2016).

Sex offenders, like defendant, are subject to dozens of additional parole conditions. See
730 ILCS 5/3-3-7(a)(7.5) to (7.13), (b)(7.5) to (7.6), (b-1) (West 2016). These conditions include
sex offender treatment, not living in the same residential unit (including apartments or
condominiums) with other known sex offenders, wearing an electronic monitoring device, not
communicating with or contacting people on the Internet whom the offender believes to be under

18, consenting to searches of all devices with Internet access, not possessing prescription
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medications for erectile dysfunction, not “scrubbing” or erasing data on any computer device,
residing only at an approved location, obtaining approval prior to accepting employment or
pursuing education, not being employed or participating in any volunteer activity involving contact
with children, refraining from entering designated geographic areas without approval, neither
possessing nor having access to pornography or sexually stimulating material, not patronizing any
adult entertainment establishment or telephone hotline, not residing near or being present in places
where minors may congregate without advance approval, taking an annual polygraph exam,
maintaining a travel log, and other restrictions. See id.

Even after completing sex offender probation, offenders are subject to the sex offender
statutes for either 10 years or life—Kochevar’s misdemeanor conviction subjects him to
registration for 10 years. Under the sex offender statutes, sex offenders who have completed their
parole must register with the DOC, inform the DOC of certain life events (such as buying or using
a new car, growing a beard, moving, or taking a vacation); must consent to having Internet usage
monitored; and, importantly, must not live or be present near school zones, school bus stops, or
public parks. Sex offenders who have completed their parole are more restricted in many ways
than non-sex-offenders who remain on parole. While non-sex-offender parolees are monitored and
prohibited from committing crimes, even off-parole sex offenders may not reside or be present
near places where the legislature has deemed them more likely to recidivate. With few exceptions,
these restrictions apply to all sex offenders regardless of the nature of their offense and the
likelihood of reoffending.

Sex offender statutes restrict where Kochevar may live, work, or be present, in addition to
the numerous obstacles imposed by the registration requirements. These requirements and

restrictions, collectively, constitute an affirmative disability and restraint—defendant is restricted
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in most aspects of his daily life. Specifically, “safe zones” surrounding schools, school bus stops,
and public parks significantly limit defendant’s lawful movement within the community. These
zones restrict where he may live, drive, work, visit, or attend any social function for life. Although
not to the same degree as prison, the sex offender statutes’ restrictions affirmatively disable and
restrain offenders such as defendant. Therefore, this factor suggests that the sex offender statutes
constitute punishment.
2. History and Tradition as Punishment

The Smith majority found that the version of Alaska’s SORA in effect in 2003 did not
resemble a historically recognized form of punishment—it merely disseminated accurate, already-
public information. Smith, 538 U.S. at 97-99. More recently, the Sixth Circuit Court of Appeals
has found Michigan’s Sex Offender Registration Act (Michigan’s SORA) (Mich. Comp. Laws
§ 28.723 et seq. (2012)) does meet “the general definition of punishment, has much in common
with banishment and public shaming, and has a number of similarities to parole/probation.” Does
#1-5 v. Snyder, 834 F.3d 696, 703 (6th Cir. 2016), cert. denied, 583 U.S. __, 138 S. Ct. 55 (2017).
The Snyder court primarily focused on Michigan’s SORA’s 1000-foot school safety zone
restriction; sex offenders were not allowed to live, work, or “loiter” within 1000 feet of any school.
Id. at 698, 702. The court found this restriction punitive, concluding that it drastically hindered
offenders’ ability to live in or move about society. Id. at 702. The court also found that Michigan’s
SORA went far beyond publishing already-public information, like Alaska’s SORA in Smith. Id.
Instead, Michigan’s SORA set forth a nonappealable “byzantine code” in which “the ignominy

*** flows not only from the past offense, but also from the statute itself.” /d. at 697, 703.

Illinois’s current sex offender statutes are more similar to Michigan’s SORA addressed in

Snyder than Alaska’s SORA considered in Smith or our own 1998 Notification Law reviewed in
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Malchow. Arguably, our current sex offender statutes are more restrictive than Michigan’s SORA
deemed punishment in Snyder. Although Michigan’s SORA imposed larger school safety zones
than our sex offender statutes (1000 feet as opposed to 500 feet), our sex offender statutes impose
a 500-foot zone around public parks and a 100-foot zone around school bus stops that Michigan’s
SORA did not impose. Michigan’s SORA also did not “prohibit the registrant from setting foot in
the school zones.” Id. at 701. Our sex offender statutes do. 720 ILCS 5/11-9.3, 11-9.4-1 (West

2016).

Our sex offender statutes satisfy the traditional definition of punishment. Citing published
legal philosophy, the Swnyder court defined “punishment” as involving pain or unpleasant
consequences following from an offense against the law, applying to the offender, being
intentionally administered by people other than the offender, and being imposed and administered
by an authority constituted by a legal system against which the offense was committed. Snyder,
834 F.3d at 701 (citing H.L.A. Hart, Punishment and Responsibility in Essays in the Philosophy
of Law 4-5 (1968)). Our sex offender statutes, like parole or MSR, satisfy this definition. I would

contend that this factor also suggests that the sex offender statutes constitute punishment.
3. Traditional Aims of Punishment

The traditional aims of punishment are incapacitation, retribution, and deterrence. Our
legislature implemented the sex offender statutes to deter future sex crimes and protect the public.
[f the sex offender statutes are not meant or do not operate to deter sex crimes, then they do not
protect the public at all. As the United States Supreme Court noted in Smith, however, civil
regulations can deter crime: “To hold that the mere presence of a deterrent purpose renders such

sanctions criminal *** would severely undermine the Government’s ability to engage in effective
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regulation.” (Internal quotation marks omitted.) Smith, 538 U.S. at 102. A statute that deters crime
is not necessarily punitive.

Our sex offender statutes, however, do not merely deter recidivism; they incapacitate
convicted sex offenders and serve as retribution for having committed sex crimes. The sex offender
statutes’ residence and presence restrictions, at work or otherwise, incapacitate sex offenders by
banning them from places where children routinely congregate. Restricting offenders’ liberty of
residence and movement, as well as monitoring their daily lives solely because of certain
convictions, emits a strong scent of retribution, for better or worse. In sum, our sex offender
statutes satisfy all three traditional aims of punishment. I would conclude that this factor strongly
suggests that the sex offender statutes constitute punishment.

4. Rational Relation to a Nonpunitive Purpose and 5. Excessive Application

The final two Mendoza-Martinez factors relevant to sex crimes can be effectively assessed
in tandem. These factors instruct us to determine whether the sex offender statutes’ restrictions are
rationally related to their nonpunitive purpose of protecting the public and, if so, whether the
application of the sex offender statutes is excessive with respect to serving its nonpunitive purpose.

Smith held that Alaska’s SORA, which was limited to ideﬁtifying offenders, was rationally
related to protecting the public from sex offenders, a nonpunitive regulatory purpose, primarily
due to the high risk of recidivism. /d. at 102-04. The Court cited research on child molesters, which
noted a high recidivism rate and concluded that most offenders reoffend more than a few years
after their prison terms, sometimes as many as 20 years after release. /d. at 104. The Court also
found the application of Alaska’s SORA to be reasonable in light of its nonpunitive objective. /d.

at 103-04.
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In his concurrence, Justice Souter questioned whether Alaska’s SORA’s excessive or
indiscriminate application undermined its nonpunitive purpose. He observed that not all sex
offenders threaten public safety and, “when a legislature uses prior convictions to impose burdens
that outpace the law’s stated civil aims, there is room for serious argument that the ulterior purpose
is to revisit past crimes, not prevent future ones.” /d. at 109 (Souter, J., concurring in the judgment).

Here, even if the sex offender statutes are rationally related to a nonpunitive purpose, their
broad application and harsh liberty restrictions extend far beyond the purpose’s purview. To
determine whether a statute’s application is excessive with respect to its nonpunitive purpose,
“[t]he question is whether the regulatory means chosen are reasonable in light of the nonpunitive
objective.” Id. at 105 (majority opinion). In light of its nonpunitive purpose, protecting the public
from dangerous sex offenders, the sex offender statutes’ scope and substance is unreasonably
punitive.

Our current sex offender statutes, unlike Alaska’s SORA in Smith or our own Notification
Law in Malchow, restrict the liberty of movement in society of all sex offenders, not just dangerous
ones. Although we must not question “whether the legislature has made the best choice possible
to address the problem it seeks to remedy” (id.), we must recognize, as did the Smith majority, that
restricting one’s liberty of movement in the community is drastically different than merely
disseminating information. See id. at 101.

Sex offender statutes with broad undifferentiated application also greatly exceed their
nonpunitive purpose. The Snyder court found that indiscriminate restrictions on sex offenders’
residence or presence in certain areas have, “at best, no impact on recidivism” because Michigan’s
SORA made “no provision for individualized assessments of proclivities or dangerousness, even

though the danger to children posed by some *** is doubtless far less than that posed by a serial
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child molester.” Snyder, 834 F.3d at 704-05. Likewise, the scope and restrictions of Illinois’s sex
offender statutes substantially outpace their public safety objective. Illinois individually evaluates
sex offenders (including defendant) to determine their risk to recidivate, yet the application of the
sex offender statutes does not take these individual evaluations into account.

There is no effort to determine if a particular offender is a person at whom the purposes
and restrictions of SORA ought to be directed. Its statutes are not tailored to regulate only
dangerous offenders, those likely to recidivate, or those with little or no potential for rehabilitation;
therefore, offenders like defendant must endure the statutes’ restrictions without society reaping
any benefit. These statutes go well beyond the dissemination of accurate, already-public
information and are not “analogous to a visit to an official archive of criminal records.” Smith, 538
U.S. at 99.

Moreover, the sex offender statutes’ application is irrevocable. Were that not the case, this
analysis might be different. See People ex rel. Birkett v. Konetski, 233 111. 2d 185, 203 (2009)
(finding that a juvenile offender’s ability to petition for termination after five years was indicative
of a nonpunitive restriction). In a similar case, New Hampshire’s supreme court fashioned a
remedy whereby sex offenders were entitled to periodic hearings, subject to judicial review, to
determine whether they still posed a danger to society. Doe v. State, 111 A.3d 1077, 1101-02 (N.H.
2015). Such opportunities for sex offenders to be liberated from the sex offender statutes’ strictures
would better reflect a nonpunitive regulatory scheme rather than extended and enhanced
punishment for a crime.

In sum, I am persuaded that consideration of the impact of Illinois’s sex offender
registration laws in light of the five Mendoza-Martinez factors compels a conclusion that our sex

offender statutory scheme has morphed from civil regulation into something that is indeed
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punitive. The analytical correctness of this conclusion is strengthened when the statutory
restrictions are applied to Kochevar and their necessity is assessed in light of his offense and his
individual characteristics. Sex offender statutes do constitute punishment because they fall within
the “continuum of possible punishments ranging from solitary confinement in a maximum-security
facility to a few hours of mandatory community service.” Griffin, 483 U.S. at 874. Several of our
sister states have found similar statutes to be punitive (see Doe v. Department of Public Safety &
Correctional Services, 62 A.3d 123 (Md. 2013); Gonzalez v. State, 980 N.E.2d 312, 321 (Ind.
2013); Starkey v. Oklahoma Department of Corrections, 2013 OK 43, 305 P.3d 1004; State v.
Letalien, 2009 ME 130, 985 A.2d 4; State v. Williams, 129 Ohio St. 344, 2011-Ohio-3374, 952

N.E.2d 1108; Commonwealth v. Baker, 295 S.W.3d 437 (Ky. 2009)).

Proceeding on the conviction that Kochevar’s subjection to the sex offender restrictions is
indeed punishment, I turn to his claims that this punishment is both excessive and disproportionate
as to him. The prism through which this assessment is viewed is generally the same under the
eighth amendment to the United States Constitution and the proportionate penalties clause of our
state constitution. People v. McDonald, 168 Ill. 2d 420, 455 (1995). The eighth amendment, in
addition to prohibiting punishment that is cruel and unusual, also forbids “extreme sentences that
are grossly disproportionate to the crime.” (Internal quotation marks omitted.) Graham v. Florida,
560 U.S. 48, 60 (2010). Whether that standard has been met is examined considering the totality
of the circumstances and applying the following three-factor test: (1) does the gravity of the
offense comport with the harshness of the penalty, (2) are more serious crimes subject to the same
or a less serious penalty, and (3) do other jurisdictions have the same punishments for the same

crime? Solem v. Helm, 463 U.S. 277, 290-92 (1983).
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The proportionate penalties clause in our state constitution requires that penalties be
proportionate to the nature of the offense. Ill. Const. 1970, art. I, § 11. A sentence may be found
unconstitutionally disproportionate if (1)the penalty is cruel, degrading, or so wholly
disproportionate to the offense committed as to shock the moral sense of the community or
(2) offenses with identical elements are given different sentences. People v. Sharpe, 216 1ll. 2d
481, 521 (2005). The reality of the sex offender registration and notification strictures is that, under
most of the regulations, the same penalties are imposed upon conviction of a sex offense involving
a minor without consideration of whether it is an act of “consensual” teen sex or persistent and
predatory sexual conduct; the second alternative does not apply. Accordingly, I consider
Kochevar’s claim to determine whether, as to him, the penalties in the statute are so wholly
disproportionate as to shock the moral conscience of the community.

In beginning this analysis, I want to stress that I do not diminish the gravity of Kochevar’s
crime. I do, however, believe that its degree of seriousness, relative to other sex offenses that do
include the targeted risks, is suggested by two facts: first, its classification by the legislature as a
Class A misdemeanor—the least serious of the covered offenses—and, second, that the sentence
imposed by the court was 90 days in the Whiteside County jail, with 80 of those days suspended,
and a 24-month term of probation. By contrast with that sentence and under any reasonable
standard of comparison, the pervasive negative impact of the sex offender restrictions is genuinely
shocking in this case.

Of paramount importance, there is nothing in the record that suggests that this young man
targeted children, targeted underage girls, or even targeted C.R. According to the record, based on
Kochevar’s statements, he and C.R. were engaged in a friendship that evolved over time into a

relationship that was sexual. He was not a predator. With regard to his individual risk assessment,
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forensic psychologist Kirk Witherspoon conducted a psychological evaluation prior to sentencing
and concluded in his final report that there was no evidence of sexual deviance and the likelihood
of reoffending was termed “low-to-moderate.” Kochevar reported to Witherspoon that, other than
C.R., all of his sexual partners have been his age or older. There is nothing in his personal record
or in the record on appeal that suggests that the rigid technical strictures of the sex offender statutes
are necessary to restrain child-predatory instincts or predilections that Kochevar gives no evidence
of having now or ever having had. The imposition of the restrictions is punitive, and because it is
unnecessary in order to secure Kochevar’s compliance with the statutes’ expressed purpose of
preventing abuse of children, it is grossly disproportionate to his crime and violates the eighth
amendment to the United States Constitution.

Further, that the severe punitive impact on Kochevar constitutes a penalty subject to
evaluation under the proportionate penalties clause seems clear to me. This was a young man who
the record shows had worked hard to excel academically, athletically, and, most importantly, as a
decent human being and was heading into a promising future. He was charged with and convicted
of a sexual crime and removed from the typical teen pool. Now, after having served his sentence,
he is tethered to that youthful mistake by a plethora of restrictions, some of which are effective for
10 years and others for the rest of his life. This system that the legislature has devised affirmatively
obstructs the State’s constitutional objective of restoring this particular offender to useful
citizenship in violation of the proportionate penalties clause of the Illinois Constitution.

My final point is not legal in nature but, instead, is grounded in truth and common sense.
Simply put, I have no doubt that there are presidents, other government officials, members of the
clergy, doctors, judges, lawyers, teachers, CEOs of major corporations, even members of the

[llinois General Assembly, male and female, who, as teenagers, engaged in the same consensual
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sexual conduct as Devin Kochevar. They are now leaders and pillars of their communities who
know they never posed any greater threat to children than he does; who have risen to their present
positions unhampered by the stigma of SORA, which under our laws they, too, have earned; and
who should look at this young man and acknowledge “there, but for the grace of God or family
influence or plain dumb luck, go 1.”

For all of the foregoing reasons, I would find Illinois’s statutory sex offender scheme is
punishment and that, as applied to Kochevar, it violates both the eighth amendment to the United
States Constitution and the proportionate penalties clause of the Illinois Constitution. Accordingly,
I believe that, if the supreme court agreed with this analysis, the appropriate result would be to
affirm Kocehvar’s conviction, jail sentence, and his two-year term of probation but without the
sex offender conditions of that probation, including vacating the requirement that he register as a
sex offender and comply with SORA (730 ILCS 150/1 et seq. (West 2016)), the Notification Law
(730 ILCS 152/101 et seq. (West 2016)), section 11-9.3 of the Criminal Code of 2012 (720 ILCS
5/11-9.3 (West 2016)), section 5-5-3(0) of the Unified Code of Corrections (730 ILCS 5/5-5-3(0)
(West 2016)), and section 21-101 of the Code of Civil Procedure (735 ILCS 5/21-101 (West

2016)).
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